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BILLING ADDRESS CODE 3510-JE

DEPARTMENT OF COMMERCE

National Oceanicand Atmospheric Administration

Notice of Intentto Develop a Policy for Determining Harmful Algal Bloom (HAB) and Hypoxia Events of

National Significance in Marine or Coastal Waters; Opportunity to Provide Information

AGENCY: National Ocean Service, National Oceanicand Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notice; Request forcomments.

SUMMARY:

The Harmful Algal Bloom and Hypoxia Research and Control Amendments Act of 2017 (HABHRCA)
provides NOAA with authority to determine that a harmful algal bloom (HAB) or hypoxia eventin marine
or coastal watersis an event of national significance. NOAA may make this determination onitsown
initiative or upon the request of the Governor of an affected state. Following an event of national
significance determination, NOAA is furtherauthorized to make sums available to the affected state or
local governmentforthe purposes of assessing and mitigating the detrimental environmental,
economic, subsistence use, and public health effects of the event of national significance. Funds would
be subjectto the availability of appropriations. The Federal share of the cost of any activity carried out
for the purposes described above may not exceed 50 percent of the cost of that activity. NOAA s
solicitingcomments toinform the development of agency policy for determining HABand hypoxia
events of national significancein marine and coastal waters. NOAA will subsequently issue, in the
Federal Register, notice of availability of the draft policy and provide an opportunity for formal public
commenton the draft policy afteritis prepared. Note that HABHRCA provides the United States

Environmental Protection Agency (EPA) with comparable authority for determining freshwater hypoxia



or HAB events of national significance. The EPA will issue a separate notice to solicit comments on

freshwaterhypoxiaor HAB events.

DATES:

Comments must be received on or before Monday, September9, 2019.

ADDRESSES: You may submitinformation by any of the following methods:

®  Electronic Submission: Publiccomments can be submitted electronically either through the National

Centers for Coastal Ocean Science webpage (https://coastalscience.noaa.gov/).

e Email: You may submit comments via email to nccos.eventsofsignificance @noaa.gov. Please
indicate “HAB and hypoxia event of national significance” in the email subject line.

®  Mail: Submitall written comments to Caitlin Gould at NOAA, National Centers for Coastal Ocean

Science, SSMC-4, Rm. #8237, 1305 East-West Highway, Silver Spring, MD 20910. Please mark the outside

of the envelope “HAB and hypoxia event of national significance.”

® Instructions: Comments must be submitted by one of the above methods to ensure thatthe

informationisreceived, documented, and considered by NOAA. Comments sent by any other method,

or received afterthe comment period, may not be considered by NOAA. Do not submit confidential

businessinformation or otherwise sensitive or protected information. NOAA will accept anonymous

comments.

FOR FURTHER INFORMATION CONTACT: Maggie Broadwater at (843) 460-9684.



SUPPLEMENTARY INFORMATION:

HAB and hypoxicevents are some of the most scientifically complex and economically damaging coastal
issues challenging our ability to safeguard the health of our nation’s coastal ecosystems. Almost every
state now experiences some kind of HAB event, and the number of hypoxicwaterbodies in the United
States has increased overthe last century. Recent economicanalyses show effects costing hundreds of
millions of dollars. Even just one major HAB or hypoxiaeventcanincurtens of millions of dollars tolocal
coastal economies, indicating that the nationwide economicimpacts are likely much larger.

In 1998, Congress recognized the severity of these threats and passed the Harmful Algal Bloomand
Hypoxia Research and Control Act (HABHRCA 1998; PublicLaw 105-383). The Harmful Algal Bloom and
Hypoxia Research and Control Amendments Act of 2004 (HABHRCA 2004, Public Law 108—456) and 2014
(HABHRCA 2014, PublicLaw 113-124) reaffirmed and expanded the mandate for NOAA to advance the
scientificunderstanding and ability to detect, monitor, assess, and predict HAB and hypoxia events.
Congress most recently reauthorized and amended HABHRCA through the National Integrated Drought
Information System Reauthorization Act of 2018 (PublicLaw 115-423). Section 9 of this Act, cited as the
Harmful Algal Bloom and Hypoxia Research and Control Amendments Act of 2017, provides NOAA and
the U.S. Environmental Protection Agency with independent authority to make a determination of
“HABs and hypoxia events of national significance.” Following such a determination, federal officials
may “make sums available to the affected State orlocal governmentforthe purposes of assessingand
mitigating the detrimental environmental, economic, subsistence use, and publichealth effects of the
event of national significance.” Funds would be subject to the availability of appropriations. This notice
focusesonly onthe authority granted to NOAA and providesinterested parties with an opportunity to
provide information early inthe policy development process for determining HAB and hypoxia events of

national significance in marine or coastal waters.



Factors to be considered in making a determination include the toxicity of the HAB, severity of hypoxia,
potential for spread, economicimpact, relativesize inrelation to the pastfive occurrences, and the
geographicscope. NOAA is accepting comments toinformthe development of guidance forassessing
these considerations and whether additional factors should be considered. The determination process
optimally will include quantitative and qualitative means of assessment. In particular, NOAA is

interestedinthe followingtopics:

e Theapproach that NOAA should use to quantify and qualify the factors identified in the
reauthorization of HABHRCA to determine an event of national significance.

o How NOAAshould define and weigh the following statutory parameters:

= Toxicity of the HAB and severity of hypoxia;

= Economicimpact;

= Relative size inrelationto the pastfive occurrences of HAB or hypoxia events;
that occur on a recurrent or annual basis;

= Geographicscope, includingthe potentialto spread and affecteitherasingle
jurisdiction or multiple municipalities, states, or countries.

o Basedon the statutory parameters above, how should NOAA define significant
detrimental environmental, economic, subsistence use, and publichealth effects and
whatthresholds should be considered in making a determination.

o Whether NOAA should consider developing additional criteria, and, if so, how NOAA
should quantify or qualify these additional criteria. Forexample:

= How NOAA should define an hypoxia event, and whether hypoxiashould be
definedrelativetoa setvalue orspecifictoan organism, a place, ortime;

=  Whether NOAA should considerinclusion of the duration of an event;



=  Whether NOAA should consider the level of publicconcernand, if so, how to
measure that.

e Forthe parameters described above, the information that a state should provide when
requesting adetermination and/orfunds.

e Forthe purposesofadetermination, and possible assessments and/or mitigation funds, how
NOAA should define A) the start and end of an event; and B) the geographicextent of the event.
Relative to these definitions, whetherand how NOAA should establish the point at which states
can/may make a funding request for assessment and mitigation assistance.

e Foran eventthathas affected more than one state or shows the potential to do so in the case of
an on-going event, whether NOAA should:

o makeasingle determination foran eventapplicableto all states affected at the time of
a determination and any future states affected by the eventviageographicexpansion,
movement, orintensification of the event, or;

o limitdeterminations tothe arearequested by a State based on the then-current
location and geographicextent of the event. This alternative could resultin multiple
state-by-statedeterminations forasingle event.

e How to define subsistence use.

e Thedefinition of the 50% federal/state match, and what contributions may be considered.



To ensure clarity, NOAA requests separate comments for HAB and hypoxiaevents asitislikely thatthe
factors for each will be considered differently. For more details and background, please referto this
site: https://coastalscience.noaa.gov/.

Authority: 33 U.S.C. 4001 et seq.

Steven Thur,

Director,

National Centers for Coastal Ocean Science,
National Ocean Service,

National Oceanicand Atmospheric Administration.
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